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DEPARTMENT  OF  ENERGY 

41  CFR  Parts  9-1, 9-3, 9-7, 9-16, 9-50 

Department  of  Energy  Procurement 
Regulations;  Amendments  to  Small 
Business  Act 

agency:  Department  of  Energy. 
action:  Final  rule. 

summary:  This  final  rule  revises  the 
Department  of  Energy  Procmement 
Regulations  (DOE-PR)  to  incorporate 
the  requirements  of  Pub.  L.  95-507, 
Amendments  to  the  Small  Business  Act 
and  Small  Business  Investment  Act  of 
1951,  the  Office  of  Federal  Procurement 
Policy’s  (OFPP)  April  20, 1979 
implementation  of  Pub.  L.  95-507  (44  FR 
23610],  as  modified  on  June  18, 1979  (44 
FR  35068],  and  FPR  Temporary 
Regulation  50  (44  FR  38478].  Other  minor 
changes  are  made. 

EFFECTIVE  DATE:  April  9, 1980. 

FOR  FURTHER  INFORMATION  CONTACr. 
Edward  Lovett  (PR-211],  Procurement  Policy 
Branch,  Policy  and  Procedures  Division, 
Procurement  and  Contracts,  Management 
Directorate,  M.S.  lJ-009,  Department  of 
Energy,  Washington,  DC  20565,  telephone 
(202]  252-8188. 

Lester  Schiefelbein,  Jr.,  AGC  for  Procurement, 
Office  of  General  Counsel,  Department  of 
Energy,  Washington,  D.C.  20585,  telephone 
(202]  252-6902. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Statutory  and  Regulatory  Requirements. 

III.  Public  Comments. 

I.  Background 

Under  Section  644  of  the  Department 
of  Energy  Organization  Act  (hereinafter 
referred  to  as  the  Act]  (Pub.  L.  95-91,  91 
Stat.  565,  42  U.S.C.  7254],  the  Secretary 
of  the  Department  is  authorized  to 
prescribe  such  procedural  rules  and 
regulations  as  he  may  deem  necessary 
or  appropriate  to  effectuate  the 
functions  vested  in  him.  Accordingly, 
the  DOE-PR  was  promulgated  with  an 
effective  date  of  June  30, 1979  (44  FR 
34434,  June  14, 1979].  At  the  time  of 
publication,  the  stafis  of  OFPP  and  the 
Federal  Procurement  Regulations  were 
in  the  process  of  implementing  Pub.  L. 
95-507.  This  necessitated  reserving 
those  subparts  and  sections  of  the  DOE- 
PR  dealing  with  Pub.  L.  95-507.  Those 
subparts  and  sections,  together  with 
other  revisions  of  a  minor  nature,  were 
published  in  the  DOE  proposed  rule  of 
November  23, 1979,  (44  FR  67330, 
November  23, 1979J.  Pub.  L,  95-507 
authorized  Federal  agencies  to  provide 
incentives  for  subcontracting  with  small 
and  small  disadvantaged  business 


concerns.  It  should  be  noted  that  OFPP 
and  Department  of  Energy  are 
conducting  a  pilot  test  of  the  application 
of  subcontracting  incentives  under  Pub. 
L.  95-507. 

II.  Statutory  and  Regulatory 
Requirements 

To  the  extent  that  Section  501  of  the 
Department  of  Energy  Organization  Act 
(42  U.S.C.  7191]  relating  to  the 
opportunity  for  oral  presentations  on 
proposed  niles  is  applicable  to  the 
proposed  rule,  and  paragraph  9  of  DOE 
Order  2030.1  relating  to  a  regulatory 
analysis,  the  Department  has 
determined  that  no  substantial  issue  of 
fact  or  law  exists  and  that  this  rule  is 
unlikely  to  have  substantial  impact  on 
the  Nation’s  economy,  or  large  numbers 
of  individuals  or  businesses. 

This  conclusion  is  based  on  the  fact 
that  the  Department  was  previously 
operating  under  Pub.  L.  9^507,  and  this 
rule  merely  revises  and  formalizes  those 
existing  procedures  to  be  consistent 
with  OFPP’s  guidance,  and  FPR 
Temporary  Regulation  50. 

Note. — ^The  Department  has  determined 
that  the  regulation  will  not  affect  the  quality 
of  the  environment,  and  that  the  requirements 
of  Section  7(c](2]  of  the  Federal  Energy 
Administration  Act  of  1974,  Pub.  L.  93-275,  do 
not  apply. 

III.  Public  Comments 

This  final  rule  reflects  the 
Department’s  efforts  to  comply  with  the 
statutory  criteria  contained  in  Pub.  L. 
95-507,  OFPP’s  implementation  of  Pub. 

L.  95-507  and  FPR  Temporary 
Regulation  50.  In  addition,  it  reflects,  as 
fully  as  possible,  consistent  with 
statutory  requirements  and  policy  and 
programmatic  needs,  the  opinions  and 
recommendations  expressed  by 
interested  parties.  Timely  comments 
were  received  fi'om  nine  organizations 
on  the  proposed  rule. 

A  summary  of  the  substantive 
comments  received  is  set  forth  below, 
together  with  the  Department’s  actions 
regarding  the  comments: 

(1]  Organizational  Placement  of  the 
Director  of  Small  and  Disadvantaged 
Business  Utilization  (§  9-1.704-1].  A 
suggestion  was  made  that  §  9-1.704-1  of 
the  DOE-PR  should  reflect  the 
placement  of  the  Director,  SDBU  within 
the  organizational  structure  of  the 
Department. 

The  Director  SDBU  reports  directly  to 
the  Deputy  Secretary  of  the  Department.' 
However,  the  organizational  structure  of 
the  Department  and  the  placement  of  an 
office  within  that  structure  is  not 
properly  a  subject  for  the  Department’s 
Procurement  Regulations.  Accordingly, 


this  recommendation  has  not  been 
adopted. 

This  comment  also  prompted  the 
Department  to  review  the  duties  of  the 
small  business/small  disadvantaged 
business  (SB/DB]  specialist  set  forth  in 
§  9-1.704-^  of  the  proposed  rule.  The 
detailed  description  of  the  duties  to  be 
performed  by  the  SB/DB  specialist  is  an 
administrative  matter  which  the 
Department  feels  should  not  be  included 
in  die  DOE-PR.  For  this  reason  §  9- 
1.704-3  has  been  deleted  in  the  final 
rule. 

(2]  Recurring  Procurements  (§  9-1.705- 
7(b](4]  and  §  9-1.751].  Several 
organizations  objected  to  the  mandatory 
nature  of  these  sections.  One  believed 
that  approval  of  the  Small  Business 
Administration  would  be  required  if  a 
product  or  service  was  not  to  be 
procured  under  these  procedures.  As  a 
result,  these  sections  have  been 
rewritten.  They  now  state  that  once  a 
product  or  service  has  been  procured 
successfully,  from  the  SBA  or  through  a 
small  business  set-aside,  future 
requirements  for  similar  products  or 
services  will  also  be  considered  for 
procurement  in  the  same  manner. 
However,  a  requirement  has  been  added 
that  a  list  of  recurring  procurements  be 
maintained  to  alert  the  Contracting 
Off^icer  to  procurements  subject  to  these 
subparts. 

(3]  Contractor  Publication  of  Proposed 
Procurement  Actions  (§  9-50.104(f]]. 
Several  organizations  objected  to  the 
mandatory  requirement  that  DOE 
operating  and  on-site  service 
contractors  synopsize  proposed 
procurement  actions  of  $100,000  and 
above  in  the  Commerce  Business  Daily. 
The  Department  believes  this  to  be  a 
technique  that  will  expand  the 
participation  of  small  and  small 
disadvantaged  business  concerns  in 
DOE  contracts.  However,  the 
Department  also  recognizes  that  there 
are  circumstances  where  publication 
may  be  inappropriate.  Accordingly,  we 
have  revised  this  section  to  allow  the 
contracting  officer  to  waive  the 
publication  requirements  where 
appropriate. 

(4]  Documentation  of  Small  Purchases 
(§  9-3.603-2].  One  organization  pointed 
out  that  the  information  required  to 
support  small  pmchases,  as  set  forth  in 
§  9-3.603-2,  would  fail  to  provide 
historical  purchasing  data.  Another 
requested  that  the  regulations  require 
more  extensive  documentation  when 
award  is  made  to  other  than  a  small 
business. 

The  need  for  historical  purchasing 
data  to  determine  sources  of  supply  and 
the  reasonableness  of  contract  prices  is 
recognized  by  the  Department.  The  need 
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to  document  award  to  other  than  a  small 
business  is  also  recognized  by  the 
Department.  However,  the  very  purpose 
of  the  small  purchase  procedures  is  to 
meet  the  Government's  needs  with  the 
minimum  administrative  expense 
consistent  with  sound  business 
practices. 

Section  9-3.603-2  has  been  revised  in 
an  attempt  to  balance  the  above  factors. 
For  the  Department  of  Energy. 

Dated:  April  3, 1980. 

Berton  J.  Roth, 

Director,  Office  of  Policy,  Procurement  and 
Contracts  Management  Directorate. 

The  regulations  in  41  CFR  Chapter  9 
are  amended  as  follows: 

1.  By  adding  a  new  Subpart  9-1.7  to 
read  as  follows: 

PART  9-1— GENERAL 

Subpart  9-1.7 — Small  Business  Concerns 
Sec. 

9-1.700  General. 

9-1.703-1  Certification. 

9-1.704  Agency  program  direction  and 
operation. 

9-1.704-1  DOE  headquarters. 

9-1.704-2  Other  procuring  activities. 
9-1.705-3  Screening  of  procurements. 
9-1.705-7  Performance  of  contract  by  SBA. 
9-1.706  Procurement  set-aside  for  small 
business. 

9-1.706-1  General. 

9-1.706-5  Total  set-asides. 

9-1.710  Subcontracting  with  small  business 
concerns. 

9-1.710-3  Required  clauses. 

9-1.710-5  Subcontracting  certification. 

9-1.750  Access  to  procurement  information. 
9-1.751  Small  business  set-aside — recurring 
procurements. 

Authority:  Department  of  Energy 
Organization  Act,  Pub.  L  95-91  (42  U.S.C. 

7101  et  seq.). 

Subpart  9-1.7— Small  Business 
Concerns 

§  9-1.700  General. 

This  subpart  sets  forth  the  policies  for 
the  utilization  of  small  busines  concerns 
in  DOE  procurements.  The  policies  and 
procedures  prescribed  in  FPR  1-1.7  and 
this  subpart  apply  to  all  DOE 
procurements. 

§  9-1.703-1  Certification. 

The  following  certifications  are  to  be 
used  in  procurements  exceeding  $10,000. 

(a)  The  offeror  certifies  that  he  is  (  ) 
is  not  (  )  a  small  business  concern  as 
defined  in  accordance  with  Section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 

(b)  The  offeror  certifies  that  he  is  a 
small  business  as  set  forth  in  (a)  above 
and  is  (  )  is  not  (  )  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals.  Such  a  firm 
is  defined  as  one — 


(1)  Which  is  at  least  51  per  centum 
owned  by  one  or  more  such  individuals 
or,  in  the  case  of  a  publicly  owned 
business,  at  least  51  per  centum  of  the 
stock  is  owned  by  such  individuals. 

(2)  Whose  management  and  daily 
business  operations  are  controlled  by 
one  or  more  such  individuals,  and 

(3)  Which  certifies  concerning  said 
ownership  and  control  in  accordance 
with  paragraph  (c)  of  this  section. 

(c)  The  offeror  certifies  that  he  is  (  ) 
is  not  (  )  a  minority  individual(s)  in 
accordance  with  paragraph  (c)(1)  of  this 
section  or  that  he  is  (  )  is  not  (  ) 
socially  and  economically 
disadvantaged  in  accordance  with 
paragraph  (c)(2)  or  (c)(3)  of  this  section. 
Socially  and  economically 
disadvantaged  individuals  are  defined 
as: 

(1)  United  States  citizens  who  are 
Black  Americans,  Hispanic  Americans, 
Native  Americans,  Asian  Pacific 
Americans  or  other  specified  minorities; 

(2)  Any  other  individual  found  to  be 
disadvantaged  pursuant  to  section  8(a) 
of  the  Small  Business  Act  (15  U.S.C. 

873):  or 

(3)  Any  other  individual  defined  by 
the  Small  Business  Administration  as 
socially  and  economically 
disadvantaged,  for  purposes  relating  to 
other  sections  of  the  Small  Business  Act. 

Failure  to  execute  all  parts  of  the 
representation  will  be  deemed  a  minor 
informality  and  the  bidder  or  offeror 
shall  be  permitted  to  satisfy  the 
requirement  prior  to  award. 

§  9-1.704  Agency  program  direction  and 
operation. 

§  9-1.704-1  DOE  headquarters. 

The  Director  of  Small  and 
Disadvantaged  Business  Utilization 
(SDBU),  Headquarters,  is  responsible  for 
the  administration  of  the  DOE  small  and 
small  disadvantaged  business  programs. 
This  includes  responsibility  for 
developing,  implementing,  executing, 
and  managing  these  programs,  providing 
advice  on  this  programs,  and 
representing  DOE  before  other 
Government  agencies  on  matters 
primarily  affecting  small  and  small 
disadvantaged  businesses. 

§  9-1.704-2  Other  procuring  activities. 

Heads  of  Procuring  Activities  (HPAs) 
or  designees,  with  the  advice  and 
consent  of  the  Director,  SDBU,  shall 
appoint  a  small  business/small 
disadvantaged  business  (SB/DB) 
specialist. 

§  9-1.705-3  Screening  of  procurements. 

(a)  Individual  Set-Asides.  The 
Department  has  established  a 
comprehensive  review  and  screening 


process  of  procimement  actions  for 
possible  participation  in  those  actions 
by  small  business,  small  disadvantaged 
business,  and  labor  surplus  area 
concerns  (see  §  9-16.804). 

(b)  Initiation  of  Class  Set-Asides. — (1) 
Class  Set-Asides.  By  agreement  with 
SBA,  DOE  has  established  a  class  set- 
aside  for  procurements  of  construction 
where  the  estimated  value  is  fi'om 
$10,000  through  $2  million  including  new 
construction  and  repair  and  alteration  of 
structures.  Lists  of  other  class  set-asides 
shall  be  maintained  by  all  DOE 
procuring  offices,  including  contractors 
who  manage  Government-owned  sites. 
These  lists  shall  be  updated  at  least 
annually. 

(2)  In  establishing  and  reviewing 
small  business  class  set-asides, 
consideration  shall  be  given  to 
contracting  with  SBA  pursuant  to  FPR  1- 
1.705-7  as  well  as  the  set-aside  priorities 
in  FPR  1-1.706-1.  The  list  of  class  set- 
asides  maintained  at  DOE  and 
contractor  procuring  activities  shall 
identify  corresponding  priorities. 

§  9-1.705-7  Performance  of  contract  by 
SBA. 

(a)  Consideration  will  be  given  to 
contracting  with  SBA  in  order  to  foster 
or  assist  in  the  establishment  or  growth 
of  SBA-designated  socially  and 
economically  disadvantaged  small 
business  concerns. 

(b)  The  SBA  has  delegated  to  its  field 
offices  authority  to  negotiate  contracts 
and  subcontracts  under  Section  8(a)  of 
the  Small  Business  Act.  Heads  of 
procuring  activities  or  designees  should 
assure  full  cooperation  with  SBA  in 
efforts  to  place  procurements  with  firms 
which  are  eligible  for  subcontract 
awards  by  SBA  imder  Section  8(a).  They 
shall  take  the  necessary  steps  to: 

(1)  Invite  appropriate  SBA  field 
representatives  to  identify  needs  for  8(a) 
contracts  and  to  provide  for  cooperation 
and  assistance  on  the  part  of  DOE  in 
verifying  the  availability  or 
nonavailability  of  requirements,  funding 
and  other  pertinent  factors; 

(2)  Propose  any  requirements  which 
appear  to  offer  potential  opportunity  for 
contracting  with  SBA  under  the 
authority  of  Section  8(a)  of  the  Small 
Business  Act,  for  consideration  by 
appropriate  SBA  field  representatives: 
and 

(3)  Work  out  detailed  arrangements 
for  individual  8(a)  contracts  with  SBA 
offices,  consistent  with  FPR  1-1.712.  Any 
problems  relating  to  contracting  with 
SBA  should  be  reported  to  the  Director, 
SDBU,  Headquarters. 

(c)  Once  a  product  or  service  has  been 
procured  successfully  from  the  SBA, 
future  requirements  for  similar  products 
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or  services  shall  be  considered  for 
procurement  from  SBA.  The  SB/DB 
specialist  shall  maintain  a  list  of 
recurring  procurements  subject  to  this 
subsection. 

§  9-1.706  Procurement  set*aside  for  smatl 
business. 

§  9-1.706-1  General. 

(a)  Procurements  of  $10,000  or  less 
awarded  through  small  purchase 
procedures,  are  set-aside  for  small 
business.  (See  S  9-3.601] 

(b)  In  addition  to  paragraph  (a)  of  this 
section.  Contracting  Officers  are 
authorized  and  encouraged  to  seek  set- 
asides  for  all  susceptible  procurements 
including  procurement  of  architectural 
and  engineering  services,  research, 
development,  test  and  evaluation. 

§  9-1.706-5  Total  set-asides. 

It  is  DOE  policy  to  use  the  preferred 
method  of  procurement  known  as 
“Small  Business  Restricted  Advertising” 
for  contracts  involving  total  set-asides 
unless  there  are  circumstances  which 
make  conventional  negotiation 
necessary. 

§  9-1.710  Subcontracting  with  small 
business  concerns. 

Procuring  activities  shall  maintain 
lists  of  active  prime  contracts  containing 
the  clause  entitled  “Subcontracting  Plan 
for  Small  Business  Concerns  and  Small 
Business  Concerns  Owned  and 
Controlled  by  Socially  and 
Economically  Disadvantaged 
Individuals." 

§  9-1.710-3  Required  clauses. 

(a]  On  April  20, 1979,  the  Office  of 
Federal  Procurement  Policy  (OFPP) 
issued,  in  the  Federal  Register  (44  FR 
23610],  its  implementation  of  Section  211 
of  Pub.  L  95-507.  This  issuance  as 
modiHed  on  June  18, 1979  (44  FR  35068], 
contains  various  subcontracting 
provisions  and  guidance  for  their  use. 
FPR  Temporary  Regulation  50  (44  FR 
38478]  requires  the  use  of  OFPP’s 
clauses  and  procedures. 

(b]  DOE  activities  shall  not  utilize  Part 
D,  “hicentive  Subcontracting  Program," 
of  OFPP’s  April  20, 1979  issuance, 
without  prior  approval  of  the  Senior 
Procurement  Official,  Headquarters,  or 
his  designee. 

(c]  The  following  contract  clause  is  to 
be  included  in  formally  advertised  and 
negotiated  procurements  when  there  is  a 
requirement  for  a  small  and  small 
disadvantaged  business  subcontracting 
plan.  Contracting  Officers  may  modify 
this  clause  to  specify  the  forms  on  which 
quarterly  reports  are  to  be  submitted. 

“Subcontracting  Plan  for  Small  Business 
Concerns  and  Small  Business  Concerns 


Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Individuals.” 

(a)  The  contractor  agrees  to  comply  in  good 
faith  with  the  Small  and  Small 
Disadvantaged  Business  Concerns 
Subcontracting  Plan  which  is  hereby 
incorporated  in  and  made  a  part  of  this 
contract.  In  this  cormecdon,  the  contractor 
shall: 

(1)  Use  his  best  efforts  to  attain  such 
percentage  goals  as  may  be  set  forth  in  the 
plan. 

(2)  Designate  an  individual  who  will: 

(i)  Maintain  liaison  with  the  Government  on 
matters  relating  to  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals; 

(ii]  Monitor  compliance  with  the  clause 
entitled  “Utilization  of  Small  Business 
Concerns  and  Small  Business  Concerns 
Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Individuals"; 
and 

•  (iii)  Administer  the  contractor’s  plan. 

(3)  Provide  adequate  and  timely 
consideration  of  the  potentialities  of  small 
business  concerns  and  small  business 
concerns  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals 
in  all  “make-or-buy”  decisions. 

(4)  Assure  that  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  will,  consistent 
with  efficient  performance  of  the  contract 
have  the  maximum  practicable  opportunity  to 
compete  for  subcontracts,  particularly  by 
arranging  solicitations,  time  for  the 
preparation  of  bids,  quantities,  speciHcations, 
and  delivery  schedules  so  as  to  facilitate  the 
participation  of  such  concerns.  Where  the 
Contractor’s  lists  of  potential  subcontractors 
which  are  small  business  and  small  business 
concerns  owned  and  controlled  by  socially 
and  economically  disadvantaged  individuals 
are  excessively  long,  reasonable  effort  shall 
be  made  to  give  all  such  concerns  an 
opportunity  to  compete  over  a  period  of  time. 

(5)  Maintain  records  showing: 

(i)  Whether  each  subcontractor  is  a  small 
business  concern  or  a  small  business  concern 
owned  and  controlled  by  socially  and 
economically  disadvantaged  individuals;  and 

(ii]  Procedures  which  have  been  adopted  to 
comply  with  the  plan  and  the  policies  set 
forth  in  this  clause. 

(6)  Notify  the  Contracting  Officer  before 
soliciting  bids,  quotations,  or  proposals  on 
any  subcontract  (including  purchase  orders] 
in  excess  of  $10,000  if: 

(i)  No  small  business  concern  or  small 
business  concern  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  is  to  be  solicited,  and 

(ii)  The  Contracting  Officer’s  consent  to  the 
subcontract  is  required  by  a  “Subcontracts” 
clause  in  this  contract.  Such  notification  will 
state  the  contractor’s  reasons  for 
nonsolicitation  of  small  business  and  small 
business  concerns  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals  and  will  be  given  as  early  in  the 
procurement  cycle  as  possible  so  that  the 
Contracting  Officer  may  suggest  potentially 


qualified  small  business  concerns  or  small 
business  concerns  owned  and  controlled  by 
socially  and  economically  disadvantaged 
individuals.  In  no  case  will  the  procurement 
action  be  held  up  when  to  do  so  would,  in  the 
Contractor’s  Jud^ent,  delay  performance 
under  the  contract  and  the  Contractor’s 
notification  shall  specify  that  he  is 
proceeding  with  the  solicitation. 

(7]  Include  the  “Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by  Socially 
and  Economically  Disadvantaged 
Individuals”  in  all  subcontracts  over  $10,000 
which  offer  further  subcontracting 
opportimities. 

(8]  Cooperate  in  any  studies  or  surveys  of 
the  Contractor’s  subcontracting  procedures 
and  practices  as  may  be  required  by  the  DOE 
or  the  Small  Business  Administration. 

(9]  Submit  quarterly  reports  of 
subcontracting  to  small  business  concerns 
and  small  business  concerns  owned  and 
controlled  by  socially  and  economically 
disadvantaged  individuals  on  such  forms  as 
may  be  specified  elsewhere  in  this  contract. 

(b)  The  Contractor  agrees  that  failure  to 
comply  in  good  faith  with  the  clause  entitled 
“Utilization  of  Small  Business  Concerns  and 
Small  Business  Concerns  Owned  and 
Controlled  by  Socially  and  Economically 
Disadvantaged  Individuals,”  or  the  terms  of 
the  subcontracting  plan  incorporated  into  the 
contract  will  be  a  material  breach  of  the 
contract  and  the  contract  may  be  terminated 
in  whole  or,  in  part,  for  default. 

(c)  The  contractor  further  agrees  to  insert 
in  all  subcontracts  hereunder  (except  those 
with  small  business  concerns]  which  contain 
the  clause  entitled  “Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by  Socially 
and  Economically  Disadvantaged 
Individuals,”  which  offer  further 
subcontracting  opportimities,  and  which  may 
exceed  $1,000,000  in  the  case  of  a  subcontract 
for  the  construction  of  any  public  facility  or 
in  excess  of  $500,000  in  the  case  of  all  other 
subcontracts,  provisions  which  shall  conform 
substantially  to  the  language  of  this  clause, 
including  this  paragraph  (c),  and  to  notify  the 
Contracting  Officer  of  the  names  of  such 
subcontractors. 

(d)  The  provisions  of  this  clause  shall  not 
apply  to  small  business  concerns. 

§  9-1.710-5  Subcontracting  certification. 

'The  following  certification  shall  be 
used  in  solicitations  expected  to  exceed 
$500,000  or  $1,000,000  if  solely  for 
construction  of  a  public  facility  which 
contain  the  “Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  Individuals.” 

(a]  The  offeror  represents  that  the 
following  conditions  prevail  which 
determine  whether  the  firm  shall  be 
required  to  submit  a  subcontracting  plan 
for  small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals: 
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(1)  He  is  (  )  a  small  business  as 
debned  in  accordance  with  13  CFR,  Part 
121  of  the  SBA  regulations; 

(2)  Subcontracting  possibilities  are  not 
offered  with  respect  to  this  contract  (  ); 
and 

(3)  The  contract  is  not  expected  to 
exceed  $1,000,000  (if  solely  for 
construction  of  a  public  facility)  or 
$500,000  otherwise  (  ). 

(b)  The  offeror  represents  that  he  is 
not  (  )  required  to  submit  plans  for 
subcontracting  with  small  and  small 
disadvantaged  businesses  because  he 
has  properly  executed  one  or  more  of 
the  above  representations. 

§  9- 1 .750  Access  to  procurement 
information. 

For  any  contract  (except  those  which 
will  be  performed  entirely  outside  of  any 
State,  territory,  or  possession  of  the 
United  States,  the  District  of  Columbia, 
or  the  Commonwealth  of  Puerto  Rico  or 
which  is  for  services  which  are  personal 
in  nature]  to  be  let  by  the  Department, 
any  small  business  concern,  upon  its 
request,  shall  be  provided: 

(a)  A  copy  of  the  bid  sets  and 
specifications  with  respect  to  the 
contract: 

(b)  The  name  and  telephone  number 
of  the  Contracting  Officer  responsible 
for  the  contract:  and 

(c)  Adequate  citations  to  each  major 
Federal  law  or  Department  rule  which 
must  be  complied  with  in  performing  the 
contract. 

§  9-1.751  Small  business  set-aside— 
recurring  procurements. 

Once  a  product  or  service  has  been 
procured  successfully  on  the  basis  of  a 
total  or  partial  small  business  set-aside, 
future  requirements  for  similar  products 
or  services  shall  be  considered  for  small 
business  set-asides.  (See  9-3.601.)  The 
SB/DB  specialist  shall  maintain  a  list  of 
recurring  procurements  subject  to  this 
subsection. 

2.  By  adding  §§  9-1.800,  9-1.804,  and 
9-1.805  and  by  revising  $  9-1.807  to  read 
as  follows: 

Subpart  9-1.8— Labor  Surplus  Area 
Concerns 

Sec. 

9-1.800  General. 

***** 

9-1.804  Total  set-asides. 

9-1.805  Subcontracting  with  labor  surplus 
area  concerns. 

***** 

9-1.807  Records  and  reports. 


Subpart  9-1.8— Labor  Surplus  Area 
Concerns 

§  9-1.800  General. 

(a)  This  subpart  sets  forth  the  policies 
for  the  utilization  of  labor  surplus  area 
(LSA)  concerns  in  DOE  procurements. 

(b)  Procurement  actions  shall  be 
reviewed  for  potential  labor  surplus 
area  set-aside  consideration  in 
accordance  with  §  9-16.804-4. 

§  9-1.804  Total  set-aside. 

It  is  DOE  policy  to  use  the  preferred 
method  of  procurement  known  as  “labor 
surplus  area  restricted  advertising”  for 
contracts  involving  total  set-asides 
unless  there  are  circiunstances  which 
make  conventional  negotiation 
necessary. 

§  9-1.805  Subcontracting  with  labor 
surplus  area  concerns. 

(a)  DOE  encourages  prime  contractors 
to  place  subcontracts,  including 
purchase  orders,  with  labor  surplus  area 
concerns. 

(b)  Procuring  Activities  shall  maintain 
lists  of  active  prime  contracts  of 
$500,000  or  more  which  contain  the 
Labor  Surplus  Area  Subcontracting 
Program  Clause  set  forth  in  FPR  1-1.805- 
3(b].  Lists  shall  contain: 

(1)  The  title,  address,  and  telephone 
number  of  the  prime  contractor’s  liaison 
office. 

(2)  Estimated  dollar  value  of  the 
contract. 

(3)  Period  of  performance. 

(4)  Nature  of  the  work  to  be 
performed. 

(5)  Contract  number. 

§  9-1.807  Records  and  reports. 

Records  and  reports  shall  be  as 
required  by  “A  Guide  to  Preparation  of 
DOE  Quarterly  Procxirement  and 
Financial  Assistance  Reports.” 

3.  By  adding  a  new  subpart  9-1.13  to 
read  as  follows: 

Subpart  9-1.13— Small  Business  Concerns 
Owned  and  Controlled  by  Socially  and 
Economically  Disadvantaged  Individuals 

Sec. 

9-1.1300  Scope  of  subpart. 

9-1.1310  Subcontracting  with  small 
disadvantaged  business  concerns. 

Subpart  9-1.13— Small  Business 
Concerns  Owned  and  Controlled  by 
Socially  and  Economically 
Disadvantaged  individuals 

9-1.1300  Scope  of  subpart 

This  subpart  implements  and 
supplements  the  policies  applicable  to 
the  participation  of  Small 
Disadvantaged  Business  Concerns  in 
Government  procurement,  at  the  prime 


and  subcontract  level,  as  set  forth  in 
FPR  Subpart  1-1.13. 

§  9-1.1310  Subcontracting  with  small 
disadvantaged  business  concerns. 

See  §  9-1.710  for  guidance  relative  to 
subcontracting  plans. 

PART  9-3— PROCUREMENT  BY 
NEGOTIATION 

4.  By  adding  a  new  §  9-3.603-2  to  read 
as  follows: 

§  9-3.603-2  Data  to  support  small 
purchases. 

(a)  Purchases  in  excess  of  $500.00 
shall  be  supported  by  dociunentation,  in 
the  file,  in  accordance  with  FPR  1-3.603- 
2(b). 

(b)  Noncompetitive  purchases  in 
excess  of  $500.00  shall  contain,  in  the 
file,  a  brief  justification  for 
noncompetitive  procurement.  The 
justification  shall  set  forth  enough  facts 
and  circiunstances  to  clearly  and 
convincingly  establish  that  competition 
would  not  have  been  feasible  or 
practicable. 

(c)  Contracting  Officers  shall  include 
in  the  contract  file,  an  appropriate 
notation  when  award  of  small  purchases 
is  made  to  other  than  a  small  business. 

PART  9-7— CONTRACT  CLAUSES 

5.  By  adding  §§  9-7.103-57.  9-7.203-58, 
9-7.303-57,  9-7.403-55,  9-7.603-60,  9- 
7.703-52,  and  9-7.803-56  to  read  as 
follows: 

§  9-7.103-57  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  Individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c]  where  appropriate. 

§  9-7.203-58  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  Individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c]  where  appropriate. 

§  9-7.303-57  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c)  where  appropriate. 

§  9-7.403-55  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  Individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c)  where  appropriate. 
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§  9-7.603-60  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c)  where  appropriate. 

§  9-7.703-52  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economicaiy  disadvantaged 
individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c)  where  appropriate. 

§  9-7.803-56  Subcontracting  plan  for 
small  business  concerns  and  small 
business  concerns  owned  and  controlled 
by  socially  and  economically 
disadvantaged  individuals. 

Insert  the  clause  set  forth  in  §  9-1.710- 
3(c)  where  appropriate. 

PART  9-16— PROCUREMENT  FORMS 

6.  By  adding  a  new  §  9-16.5002-1, 
Appendix  B,  Article  B-XXV  and  revising 
§  9-16.804-4  to  read  as  follows: 

§  9-16.5002-1  Special  research  contracts 
(SRC)  with  educational  institutions. 
***** 

Appendix  B — General  Provisions 
***** 

Article  B-XXV — Utilization  of  Small 
Business  Concerns  and  Small  Business 
Concerns  Owned  and  Controlled  by  Socially 
and  Economically  Disadvantaged  Individuals. 

Insert  the  clause  in  FPR  Temporary 
Regulation  50. 

§  9-16.804-4  Small  business/labor  surplus . 
set*aside  review. 

(a)  Use  of  DOE  Form  415.  Procurement  ' 
request  originators  at  the  Headquarters 
and  Field  Activities  shall  initiate  DOE 
Form  415,  Small  Business/Labor  Surplus 
Set-Aside  Review,  with  all  procurement 
requests  except: 

(1)  Procurements  of  $10,000  or  less. 

(2)  Basic  research  contracts  with 
educational  institutions. 

(3)  Incremental  funding,  where  there  is 
no  change  in  the  scope  of  work. 

(4)  Unsolicited  proposals. 

(5)  The  exercise  of  options. 

(b)  Preparation  and  Approval 
Procedures.  (1)  Responsibility  for 
initiation  of  DOE  Form  415.  All 
applicable  procurement  requests 
originating  from  Headquarters' 
organizations  whether  for  procurement 
by  Headquarters  or  Field  Activities  shall 
be  accompanied  by  a  completed  DOE 
Form  415,  initiated  by  Headquarters’ 
program  officials.  All  applicable 
procurement  requests  originating  from 
held  organizations  shall  be 
accompanied  by  a  DOE  Form  415 


initiated  by  the  Field  Activity  program* 
officials. 

(2)  Responsibility  for  reviewing 
procurement  requests.  The  Director, 
SDBU,  or  his  designee,  shall  review  all 
procurement  requests  which  are 
accompanied  by  a  DOE  Form  415, 
originating  from  Headquarters’ 
organizations  in  order  to  determine  the 
feasibility  of  small  business/small 
disadvantaged  business/labor  surplus 
area  procurement  action.  The  cognizant 
field  office  SB/DB  specialist  shall 
review  all  procurement  requests, 
accompanied  by  a  DOE  Form  415,  which 
are  originated  by  the  field  office. 

(c)  Requirements.  (1)  The  contracting 
officer  shall  review  the 
recommendations  on  the  DOE  Form  415 
and  make  the  determinations  required 
by  FPR  1-1.706.1. 

(2)  After  the  form  is  completed,  the 
procurement  documents  shall  be  made 
available  to  the  cognizant  SBA 
procurement  center  representative. 

(3)  Upon  award  of  the  contract,  one 
copy  of  the  fully  completed  Form  415 
shall  be  returned  to  the  cognizant  SB/ 
DB  specialist.  In  addition,  when  the 
award  results  from  a  small  business  set- 
aside,  a  copy  of  the  abstract  of  bids/ 
proposals,  including  the  address  and 
telephone  number  of  the  bidders/ 
offerors,  shall  accompany  the  Form  415. 
In  all  other  competitive  actions,  furnish 
the  name,  address  and  telephone 
number  of  the  SB/DB  firms  that  were  in 
the  competitive  range. 

PART  9-50— OPERATING  AND  ONSITE 
SERVICE  CONTRACTS 

7.  By  adding  a  new  §  9-50.104  to  read 
as  follows: 

§  9-50.104  Small  business  and  small 
disadvantaged  business  concerns.  (FPR  1- 
1.7  and  1-1.13) 

(a)  The  policies  and  procedures  in  the 
following  regulations  shall  be  applied  to 
procurement  activities  of  operating  and 
on-site  service  contractors. 


FPR 

DOE-PR 

1-1.703-1 

9-1.706-5 

1-1.703-2 

9-1.710 

1-1.700-5 

9-1.716-3 

1-1.706-6 

1-1.712-2 

(b)  Protests  received  by  contractors 
regarding  small  business  status  or 
questions  concerning  small 
disadvantaged  businesses  shall  be 
referred  to  the  SBA  through  the  DOE 
contracting  officer. 

(c)  Procurement  of  construction 
between  $2,500  and  $2  million,  including 
new  construction,  and  repair  and 
alteration  of  structures,  shall  be  set 
aside  on  a  class  basis  for  small  business 


concerns.  When,  in  the  judgment  of  the 
contractor,  a  particular  procurement 
falling  within  these  dollar  limits  is 
determined  to  be  unsuitable  for  a  small 
business  set-aside,  notification  to  SBA 
shall  be  made  through  the  DOE 
contracting  officer.  Unless  SBA  appeals 
the  decision  (see  FPR  1-1.706-2),  the 
contractor  shall  proceed  to  process  the 
procurement  on  an  unrestricted  basis. 
Small  business  set-aside  preferences 
should  be  considered  for  construction 
procurements  in  excess  of  $2  million  on 
a  case-by-case  basis,  favoring  such 
preferential  participation  of  small 
business,  whenever  appropriate. 

(d)  Initiation  of  set-asides  by 
contractors  shall  be  made  on  a 
unilateral  basis. 

(e)  Procuring  activities  shall  require 
operating  and  on-site  service 
contractors  to  prepare  quarterly  reports 
on  small  business,  small  disadvantaged 
business,  and  contracts  placed  in  labor 
surplus  areas. 

(^  To  expand  participation  of  small 
and  small  disadvantage  business 
sources  by  contractors  having  cost-type 
contracts.  Government-owned  plants 
and  laboratories  and  other  on-site 
service  contractors  shall  publicize 
proposed  actions  of  $100,000  and  above 
in  accordance  with  FTR  1-1.1003-7. 

This  procedure  will  be  followed 
unless  approval  of  the  contracting 
officer  to  waive  the  requirements  of  this 
provision  is  obtained. 

PART  9-1-GENERAL 

§9-1.5407  [Amended] 

8.  By  amending  §  9-1.5407  in 
paragraph  (a)  of  the  solicitation 
provision  entitled  "Organizational 
Conflicts  of  Interest  Disclosure  or 
Representation’’  by  adding  the  following 
immediately  after  the  word 
"advantage.”:  “The  offeror  may  also 
provide  relevant  facts  that  show  how  its 
organizational  structure  and/ or 
management  systems  limit  its 
knowledge  of  possible  organizational 
conflicts  of  interest  relating  to  other 
divisions  or  sections  of  the  organization 
and  how  that  structure  or  system  would 
avoid  or  mitigate  such  organizational 
conflict." 

PART  9-3— PROCUREMENT  BY 
NEGOTIATION 

9.  By  revoking  and  reserving 
paragraph  (a)  of  §  9-3.404-50. 

§  9-3.404-50  Lump-sum  contract  for 
architect-engineer  services  with 
reimbursement  for  certain  costs. 

(a)  [Reserved] 

***** 
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PART  9-7— CONTRACT  CLAUSES 

§§  9-7.403-70—9-7.403-74  [Renumbered] 

10.  By  renumbering  §  9-7.403. 
§§9-7.403-70,  9-7.403-71,  9-7.403-72. 

9-7.403-73,  and  9-7.403-74  are 
renumbered  9-7.403-50,  9-7.403-51,  9- 
7.403-52,  9-7.403-53,  and  9-7.403-54, 
respectively. 

PART  9-50— OPERATING  AND  ONSITE 
SERVICE  CONTRACTS 

§9-50.303  [Amended] 

11.  By  amending  paragraph  (c)(1)  of 
§  9-50.303  by  adding  the  following 
immediately  after  the  word 
“administrative”:  “including 
environmental,  safety,  health  and 
energy  conservation  program 
considerations,”. 

12.  By  adding  paragraph  (c)(2)(iv)  to 
§  9-50.304  to  read  as  follows: 

§  9-50.304  Field  recommendations  to 
extend  or  compete  operating  contracts  and 
onsite  service  contracts. 
***** 

(c)‘  ‘  * 

***** 

(2)*‘  *  * 

(iv)  A  separate  appraisal  shall  be 
made  of  the  contractor’s  performance  in 
assuring  consideration  of 
environmental,  safety,  health  and 
energy  conservation  in  the  operation  of 
the  facility  and  development  of 
products. 

§9-50.704-48  [Revoked] 

13.  By  revoking  Section  9-50.704-48. 

§§  9-50.1002-1  and  9-50.1003-1 
[Amended] 

14.  By  amending  §  §  9-50.1002-1  and 
9-50.1003-1  by  deleting  “$2,000"  and 
substituting  therefor  “$25,000.” 
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